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VANUATU FOREIGN INVESTMENT PROMOTION

An Act to establish the Vanuatu Investment Promotion Authority to expeditiously
facilitate, promote and foster foreign investment in Vanuatu.

2 2010

1A.

PART 1 — PRELIMINARY

Purpose of Act

The purposes of this Act are:

(a)
(B

{e)

(d)

fo promote and facilitate investment in Vanuaiu by fareign investors; and

to provide an effidient, effective and transparent system for appraising and
approving investments proposals by foreign investors; and

to promote investments by foreign investors that will materially benefit
Vanuatu and its people by:

(i contributing to sustainable economic growth; and

{ii) creating empioyment; and

{iii} utilising natural resources and, in paricular relnewabie resouUrces, and
{iv) increasing the volume and value of exports; and

to facilitate and expedite investments through the Government.

Principle of joint ventures, partnerships and other associations in Vanuatu

{1

(2]

(3)

This section establishes and confirms the right of citizens of Vanuatu and local
companies of the kind referred to in section 3(1)(b)(i) and (i} to enter into joint
ventures. partnerships and other asscciations with foreign investors in
investments that are nof reserved investments.

Such joint ventures, partnerships and cther associations must apply for the
necessary business licernces in accordance with the Business Licence Aot
iCap. 248] to carry on their business in non-reserved areas of investment.

(Repealad)

interpretation

{1)

In this Act. and unless the cantext otherwise requires:
“approval certificaie” means a certificafe issued by the Board under section 8;

‘Authority” means the Vanuatu Investment Promotion Authority established
under section 144, '
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“Board” means the Board for the Vanuatu Investment Promotion Authority
established under section 15;

"huginess licence” means a licence issued under section & of the Business

‘Licence Act [Cap. 249];

*CEQ" means the Chief Executive Officer of the Board, and includes a person
for the time being acting in that position;

“enterprise” means any person or entity engaged in an investment;

“fit and proper persen’ means 2 person:

{(a} who has not been convicted of an offence that calls into question that
persan's character such that it would be inappropriate for that persan
to participate in a proposed investment or be granted a work residence
permit, or

(b}  who has not been convicted of a sericus offence involving tax evasion,

{c) not in liquidation or who is not an undischarged bankrupt;

td) who is a natural persorn and who is not parly or wholly the legal or
' beneficial owner or officer of a bady corporate that is in liquidation;

“forgign investor” means:
(a) a person wha is not a citizen of Vanuaty, or
() a body corporate:

0 that is not wholly controlled by persons who are citizens of
Vanuaty; or :

(1) that has any of its shares (voting or otherwise) beneficially
owned or controlled by -perscns who are neot citizens of
Vanuatu; or,

{c) any entity other'than a natural person or a body corperate, where the
control of, or the benefit to be derived from the entity, will vest wholly in
persons who are not citizens of Vanuatu or a body corporate that is a
fargign investor;

“invest” and “investment” means fo be engaged in an activity for the principal
purpase of gain (pecuniary or otherwise) in conjunction with a business
lisence but does not include:;

fa) maintaining & bank account in Vanuatu;

(ab) acquiring land or any other interest in real property (if not in
sanjunction with any activity for which a business licence is required);

()  an isolated transaction, not being ene of a number of similar
transactions repeated from time to time or from which there will be
derived a re-oceurring or confinuing bensfits, '

3
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{c) taking security for or collecting any debt or enforcfng any rights relating
o any security;

(d) the gathering of any information or underaking a feasibility study in
contemplation of an investment proposal;

{e) the supply of services by a company incorporated under the
international Companies Act [Cap. 222] for the exclusive use by and
benefit of persons who are not residents of Vanuatu:

) entry into and performance of a coniract for the supply of goods or
senvices by a supplier who is not a resident of Vanuatu;

“investment proposal® means a proposal by a foreign investar to invest in
Vanuatu, and includes a proposal by a foreign investor investing through =
jeint venture partnersmp or other association with citizens of Vanuatu or
companies mcnrpor:ated in Vanuatu;

“investor” does not include a citizen of Vanuatu or an enterprise wholly owned
and controlled by a citizen of Vanuatu;

“local company” has the same meaning as in the Companies Act [Cap. 191];

"‘member” means a member of the Board and includes a nominee of that
member;

“Minister’ means the minister appeoirted by the Prime Minister fop bhe
responsible for the Board;

‘nrescribed” means prescribed by order of the Board:

“reserved investment” means the list of investments set out in the Reserved
Investments Table in Part 2 of Schedule 1;

“reserved occupation” means an occupational activity declared under section
& of the Labour {Work Permits} Act [Cap. 187] to be a reserved occupation as
is set ouf in Schedule 2;

‘residence permit’ means a permit to enter and reside in Vanuatu, issued
urider section 13 of the Immigration Act [Cap. 66];

‘work permit” means a work permit issued under the Labour (Work Permits)
Act[Cap. 187].

For the purposes of this or any other Act, the list of reserved investments in
Part 2 of Scheduls 1 and the list of reserved occupations in Schedule 2 must
be interpreted strictly by the Board. For example, if a proposed investment
does not fall strictly within reserved investmant category, then the investment
can still be autheorized, even if personnel will need to be recruifed from
resenved gccupations.

. (Repealed)
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2A.

Folicy directions

The Minister may in writing give the Board general directions in relation to investment
policy. Such directions must be consistent with the pravisions of this Act.

Reserved investmeants and occupations

(1

(2)

{4)
(5)

The investments specified in:

(&) Part. 1 of Schedule 1 are prohibited investments for which a certificate
of approval must not be granted by the Board; and

(b) Fart 2 of the Schedule 1 are reserved invesiments for citizens of
Vanuatu and local companies thai;

(i) are wholly controlled by persons who are ctizens of Vanuatu:
and

(i) have all their shares (voting or otherwise) beneficially owned or
controfled by persons who are citizens of Vanuatu;

and a foreign invesior cannot enter into any joint venture, partnership or
association with any such citizen or company in relation to those reserved
investments, being investments for which the Board must not grant an
approval certificate.

The occupations specified in the Schedule 2 are reserved occupations for
eitizans of Vanuatu for which the Board must not issue a work permit.

The investments and occupations specified in Schedules 1 and 2 respectively
must not be added to or removed except by the express provisions of this or
any other Act.

(Repealed)

{Repealed)

{Repealed)

FART 2 - APPROVAL OF FOREIGN INVESTMENT

Purpose of part

The purpose of this Part is to establish and regulate a system for appraising
investment proposals and granting approvals to foreign investors to invest in
Vanuatu.

Foreign investment without approval cartificate prohibited

1)

@

A foreign investor must not invest in Vanuatu without first obtaining an
approval cerificate. '

Where a foreign investor invests in Vanuatu without an approval certificate or
engages in an invesiment not authorised by an approval certificats then, every
confract and every, agreement emtered In o by that forsign investor and
relating to that investment will be void and of no effect.

a
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{3) A transfer of a legal or equitable interest or an increase in the share capital or
any proprietary interest in an enterprise, that has the effect of the enterprise
becoming a foreign investor shall not be valid or of any effect uniess an
approval ceftificate has first been obtained,

Application for approval certificate

(1) A foreign invesior proposing to invest in Vanuatu or an enterprise that
propuses to become a foreign investor must apply in the prescribed form to
the Authority for an approval certificate.

{2} An investment proposal must contain full particulars of -

)

the name and address of the foreign investor;

the name and address of the legal and beneficial owners of the fr::re!gn
investor and the proportionate interest of each owner;

if the foreign investor is aiready in business beyond Vanuafu, the
principal place at which the business of the foreign investor is carried
on and a deseription of that business;

the principal place and deseription of existing investments in Vanuatu;

the proposed investment including its focation, the calegories of
business licence required, the nature and source of raw materials to be
used, the amount and source of capital expenditure to be incurred, and
the projected return on investment during the first 3 vears of the
investment

full details, including passport particulars of:
{n the foreign investor if an individual; or

{ii} in any other case — the legal and beneficial owners of the
forelgn investor, being owners who are not citizens of Vanuatu
and who intend to reside on a fult time or part time basi= in
Vanuaty;

the number of employess who are not citizens of Vanuatu and an
estimate of the number of persons fo be employed during the first 3
years of the investment;

the number of residence and work permits that will be required and the
reasons why,

what provisions (f any) will be made for the training of Vanuatu
citizens in the event that specialist skills are required of persons o be
employed by the foraign investor,;

a statutory declaration thatf no ¢riminal or taxation evasion convictions
have heen entered against the foreign investor or investor who is a
legal or beneficial owner of the foreign investor and persons who will
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(2A)

{3)

regquire work or residence permits and if convictions have been
entered, the date of conviction, the offence and the penalty imposed,

(j) whether the foreign investor or any investors who are the legal or
beneficial owners of the foreign investor or its officers are or have been
in fiquidation or bankrupt and if so, full details of the circumstances;

(k) the value of bank deposits together with bank refarences and the
lecation and value of unencumbered assets of the foreign investor and
‘investers who are the legal or beneficial owners of the foreign investor
relative to the proposed investment;

{1 other information as may be requested by the Beard.

Without limiting subsection (2)() information relating to all or any of the .
following may be requested: '

(a) land;

(b} the environment and hazardous wasie,

€ agriculiure, fisheries and forests;

(d} tax concessions and financial viéhility of a project.

The prescribed fee must accompany an application.

Existing foreign investors to apply for approval certificate

(1)

A foreign invesior engaged in an investment immediately before the
commencement of this Act must, within 12 months of the date of
commencement (or within such further period as the Beard may allow}, apply
o the Beard for an approval certificate for that investment. :
Every application made in accordance with subsection {1} must:
(ag) be accompanied by the prescribed fee; and
(a) (a) contain:

{i} the date that the investment commenced;

(ii) detaiis of the investment;

(i)  the name and address of the foreign investor;

{iv} the names and addresses of the legal and beneficial

owners of and their respective interests in the foreign

investor;

(v} the names and addresses of the officers of the foreion
investor,

(vi)  the names of the individuals to whom section 10
applies,

7
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3

(b} subject to compliance with paragraphs (aa) and (=) by the foreign
investor, he approved hy the Board and an approval certificate issued.

A foreign investor to whom this section applies and who has made applicaticn
in accordarnee with subsection {1) shal, notwithstanding secfion 5, and
notwithstanding that the foreign investor has not been approved by the Board
pursuant ta subsection {2)b), be entitled to continus to engage in the
investment pursued by the investar immediately befora the date of
commencement of this Act. '

Approval of investment proposal

{1

2

@)

Subject to subsections {(2), {2A) and (3) the Board must approve an
invesiment proposal.

When considering an investment proposal, the Board must be satisfied;

A the application contains full particulars of the information required by

sectian 6;

(b} the forsign investor cr the legal and beneficial investors of the foreign
investor are fit and proper persons;

() the foreign investor has sufficient financial resources for the proposed
inves{meant; '

(d) the persons who will receive work or residence permits are fit and
proper persons.

In determining an application, the Board may require the foreign investor to
submit:

(a) an environmental impaclt assessment report if, having regard to all
circumstances, itis apparent that the investment propesal could impact
on the environment; and

(b) details of the corrective environmental measures that the foreign
investor will carry out within a period specified by the Board.

An application far an approval certficats for a proposed investment will not be
approved whers the investment:

(a) is a prohibited investment; or
{b) s contrary to the taw of Vanuatu; or

{c) will inferfere with an exclusive right of investmeant granted by the Board
under subsection (EC).

In determining whether a person is a fit and proper person, the Board is not
confined to a consideration of the matters set out in the definition of that term
butf may:
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BA.

{EA)

{65)

(6C}

N

{8)

(€}

(a) take inte account such other matters as may be relevant (including any
association between the person being considered and a person who is
not a fit and proper parsony, and

(b} consider any information obtained from any reliable source and in the
event that the Board is of the apinion that further investigation is
required, undertake that investigation.

If the Board takes intc account material that is prejudicial to a person, the
Board must disclose the information to that person and pravide 2 reasonable
apportunity for that person to refute or comment an it.

The Board may approve an application subject to conditions not inconsistent
with this Act or refuse an application and, where approved subject to
conditions or refused, must give reasons in writing o the foreign investor na
later than 7 days after the decision. Where the Beard approves an application
with or witholit conditions, the Board may not alter that approval or add to the
conditions subseguent to the issue of a certificate of approval under
subsection (7).

Without limiting subsection (8), the Board may apprave an application subject
to the condition that all relevant pollution and waste management issues,
including management of hazardous substances, are addressed fo the
Eoard’s satisfaction.

Despite subsection (7), a cerlificate of approval must not be issued in respact
to an application for which a conditional approval under subsection {BA} has
been given unless the Board is satisfied that:

(@) all outstanding issues have been addressed to the Beard's
gatisfaction; and '

(b) the appravaed project will not damage the environment of Vanuatu.

The Board may approve an application for a proposed investment on the
condition thai the foreign investor has an exclusive right in relation to that
investmeant for a period specified by the Board, being a period that does not
exceed 5 years.

A certificate of approval in the form te be prescribed must be issued by the
CEQ within 7 days of the date of the Board's approval and will remain valid for
a pericd of 12 months from a date to be specified in the certificate. :

Subject to a foreign investor satisfying the Board that implementation of the

investment has been pursued with all diligence, the Board must renew the

certificate for such further periods of 8 months as may be required by the
foreign investor while the approved project is still being impiemented.

When the Board is nofified and satisfied by the foreign investor that the
investment for which a cerdificate of approval has been issued is a going
concern the CEQ must issue a nolice to the investor that the cerificate of
approval will remain valid subject to section BA and saction 8B.

Fees for approvat certificates
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8B.

9A.

(1)

(2)

(3)

The fereign investor named in an approval certficate must pay to the Authority
the prescribed fee for the issue and annual renewal of the certificate on or
before the prescribed date.

If a foreign investor fails to pay the prescribed fee by the prescrihed date, the
Autherity may, by notice in writing to the foreign investor, cancel his, her or its
approval certificate.

This section applies ta an approval cedificate whether issued before, on or
after the commencement of this section:

Revocation of certificates of approval

(1)

(3)

If a foreign investor, after being requested in writing by the Board, has not
provided, within 28 days after receiving the Board's reguest, a satisfactory
written explanation o the Board why an investment is not consistent with its
original purpose, the Beard may be notice in writing revoke:

{a) the investor's certificate of approval; and
{b) ali relevant residence and work permits.
A revocation takes efiect;

(a) on the date specified by the Board in the notice mentioned in
subsection (1); or

(b} it the Board does not specify a date — on the date of receipt of that
notice by the investor.

A foreign investor whose cerlificate of approval is revoked must cease to carry
on the business concemed on and from the date on which the revecation
takes effect. - :

Etfect of approval certificate

(0

(2)

Subject to compliance with the law and the statutory declaration referred to in
saction 8(2)(1) being correct in every material respect and subsection (2) an
approval certificate will entitle the foreign investor named in the ceriificate to
engage in the investment specified In the cerificate.

A foreign investor must diligently pursue the investment specified in the
cerificate without any material deviation from the substance of the investment
proposal and whaere there is a material deviation the Board must not revoke
the certificate of approval without first taking into account the circumstances
that gave rige to that deviation,

Variation of approval certificate

{1}

A foreign investor issued with an approval cerificate may apply fo the
Autharity to vary:

{a} the investment activity; or
=) the location of the investment; or

10
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{4)

{c) any other condition of the cerificate.

The application must be in the prescribed form and be accompanied by the
prescribed fee.

The Board must determine the application within 14 days of its being made.

The Board must advise the foreign investor in writing of its decision within 7
days after making it.

10. Residence permits, work permits, business licence and land lease

{1)

(3}
(4)

An approvat cerdificate entitles the forgign investor named in the certificate:

(a) subject to the foreign investor complying with the Immigration Act
[Cap. 68), to be issued with:

{1} residence permits for at lsast 2 key positions requiring
professional, technical or managerial expertise; and

{ii) such other number of residence permits as are specified in the
. certificate; and

(b subject to the foreign investor complying with the Labour (Work
Permits) Act [Cap. 187], to be issued with:

(i) work permits for at least 2 key positions requiring professional,
technical or managerial experise; and

(il such other number of work permits as are specified in the
certificate; and

(c) subject to the foreign investor complying with the Busingss Licence Act
[Cap. 249], fo be issued a business licence if the project requires a
husiness licence; and

(d}) to be issued with a certificate to negotiate under section 8 of the Land
Refarm Act [Cap. 123] and subject to the foreign investor complying
with that Act and the Land Leases Act [Cap. 163], to be granted a
lease of land if the project requires land; and

(e} subject to the Value Added Tax Act [Cap. 247], the Import Dulies
(Consolidation) Act [Cap. 91} and the Customs Act [Cap. 257], to an
exemption from either value added tax or import duty, or bath, for the
whole or part of the investment.

The foreign investor must also comply with the requirements of any other law
that requires tha graniing of a pemmit, licence or other approval (however
described) before undertaking the activity involved in the investment proposal.

{Repealed)

In deciding the number and duration of additional residence and work permits
to which a foreign investor is entitled. the Beard must have regard to:

11
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11.

(&) the nature and extent of the activity involved in the project;

(k) the number of ofher positions reguiring prefessional, technical or
managerial expertise;

(c) the availability of Vanuatu citizens with that particular professional,
technical or managerial expertise who are prepared and available for
that activity; :

{ch) whether the employment of persons who are not citizens of Vanuatu in
prafessional, technical or managerial positions will lead to the
employment of additional persons wha are citizens of Vanuatu.

(5 {Repealed)

(6) {Fepealed)

(7} If the foreign invastor wishes to renew a residence permit or work parmit, he
or she must apply under the lmmigration Act or Labour (Work Permits) Act.

(8) When issuing an approval certificate, the Board must also give the foreign
investor a summary of his or her ebligations:

(@) to train Vanuatu citizens; and
(b to cbtain permits, licences or other government approvals (howsver
described) under other laws. :

(9) Subsection {8} does not relieve the foreign investor from the reguirement to
find out his or her obligations under other laws of Vanuatu in detail and to
comply with those [aws.

{10} (Repealed)

{11) {(Repealed)

{12} (Repealed)

Security of property

(1) For the avoidance of doubt, there is extended {o every forsign investor

granted an approval certificate under this Act the following guarantees:

(a) there will be no cumpulsnr:,; acquisition of the property of the investor
in Vanuatu except in accerdance with due process of law and upon
payment of just compengation;

(k) subject te compliance with the law, there is an absolute entitlement to
remit beyond Vanuatu:

{i earnings and expatriate capital,

12
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12,

13.

14,

(3

{n payments necessary {o meel paymenis of principal, interest,
service charges and similar liabilities an foreign loans and the
cost of other foreign obligations relating to the invesiment;

(i} compensation received in accordance with paragraph (a):

{C) the right to dispose of part or all of an investor's interest in the foreign
enterprise fo any person including a citizen of Vanuaty or another
investor ar intending investor in the foreign enterprise subject only to
the second mentioned investor being a fit and proper person as
determined by the Board upon application by the second mentioned
investor.

Unless the parties have agreed otherwise, 2 dispute regarding the amount of
compensation to be paid to a foreign invester may be submitfed to the
Supreme Gourt for an order as to the amount of just compensation payable.

The Supreme Couwt has jurisdiction fo hear and defermine a dispute.

Copy of approval certificate to be provided to interested departments of
Government

- The Board must within 7 days of granting an approval certificate send a copy thereof,

and provide access to the files of the Board relating to the application and the
granting of the approval certificate, to:

(a)
(b)
{c}
(d)
(e)

the Principal Immigration Officer,

the Commissioner of Labour;

the Dire&nr of Customs;

the Director of the Department of Stafistics;

any other department that will have an interest in tha approval.

Appeal from Board’s decision

(1)

2]

A person dissatisfied with all or part of the Board's decision or any conditions
imposed may within 14 days of being notified request the Board to reconsider
its decision or the imposition of the conditions and the Board must within 14
days of the request reconsider its decision and notify the person of the
autcome of that reconsideration and tha reasons therefare,

A person who remains dissatisfied with the outcome of the Board's
reconsideration may appeal to the Supreme Court against the decision or
imposition of any conditions and the Supreme Court has jurisdiction to hear
and determineg an appeal brought under this subsection.

PART 3 — VANUATU INVESTMENT PROMOTION AUTHORITY

Purpose of Part

This Part establishes the Vanuatu Investment Promotion Authority.

13
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14A. Establishment of the Vanuatu Investment Promation Authority

t4B.

Zoi20n

14C.

185.

N
(2)

The Vanuatu investment Promotion Authority is establishad.
The Authoriy:

(@) is a body corporate with perpetual suceession; and
(b}  has a commoen seal, and

(c) may sue and be sued.

Functions of the Authority

The functions of the Authority are:

(@)
{b)

(c}

(@)

()

(f)

(@

(h)

(i)
()

to provide information fo foreign investors within and outside Vanuaty; and

to promote invesiments by foreign investors in Vanuatu in ¢lose collaboration

- with the private sector and the Government; and

fo receive and appraise investrmeant proposals in accordance with this Act and
presant them to the Board for consideration and approval; and

fo encourage and facilitale investment in Varnuatu by assisting foreign
investors fa cobtain all necassary permits, licencas, and other approvaks
{hﬂwever described); and

fo facilitate the introduction of citizens of Vanuatu and foreign investors {o
each other and to investments and ofher activities of mutual benefit; and

to prescribe 8 system of certification in relation to foreign investors; and
to monitor the investments and activities of forgign investors for the purﬁose of
determining whether they are complying with certificates of approval, permits,

licences and other approvals; and

{o establish and maintain a reglster of investment opporfunities for foreign
investore._; and

to advise the Minister on policy issues relevant fo this Act; and

to carry out any other functions conferred on it by this Act or another Act.

Fowers of the Authority

The Authority has all the powers necessary to perform its functicns.

Board for the Vanuatu investment Promotion Authority

(1)
(1A)

A Board for the Vanuatu Investment Promotion Authority is established.

The Board is to perform the functions, exercise the powers and direct the
affairs of the Autherity. In so doing, the Board must have regard to any
directiong given by the Minister under section 2A

14
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(2)

{2A)

(44)

(4B)

(5)

(6)

The Board consists of the following:
(a) the Director responsible for i'ndustry and trade;
(b) the Commissioner of Labaour;

(c) the Principal Immigration Officer;

{d) the person nominated by the Vanuatu Chamber of Commerce and

Industry;

{e) a representative of the Minister,

) the Director of the Department responsible for lands;

fg)  the CEO who will be an ex-officio member;

(h) the Director-General of the Ministry responsible for finance or his ar
her nominee who must be either the Director of the Department
responsible for economic and social davelopment of the Director of the
Dapartment responsible for finance,

{ the Director of Custems,

The Board may seek on an as-needed basis the assistance of;

(a} a representaﬁve of any depariment to assist with {echnical matters;
and

(b} gualified financial or business specialists in Vanuaty to review the
financial viahility of projects.

A member may he represented at meetings of the Board by a nominee who
shall be that member's immediate suberdinate,

The Chairperson of the Board will be selected by the Board from amongst the
members of the Board.

The Board may select a Deputy Chairperson from amongst the members of
the Board.

The Chairpersen and the Deputy Chairperson hold office for a period of 2
years or until they cease to be members, whichever first occurs, and are
eligible to be re-selected.

The Minister is to determine in writing the remuneration (if any} and
allowances (if any) that are payable to members of the Board.

Subject to this section and sections 19 and 20, the Board is to determine ifs
own procedures.

Functions of Board

The furctions of the Board are to.

15
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18.

18A.

18B.

18.

{a} receive and appréise investment proposals in accordance with this Act; and
(b} issue approval cedificates to foreign investors in'accﬁrdance with this Act; and
(c) carry out any other functions conferred on it by this Act or another Act.
Powers of Board

The Board has all the powers necessary to perform ifs functions.

Fees

{1} The Beard may prescribe application and other fees payable 1o the Authority.
(2) Fees received by the Authority must be paid into the Public Fund.

Funcds of the Authority

The funds of the Authority consist of the following:
(a) monies approprated to the Authority by the Apprepriation Acts;

(b} grants received from the Govermnment and sther scurces;
{c)  feesreceived by the Authority under section 18.
Application of funds

Sﬁ_bje:t fo section 18(2), the funds of the Authority are to be expended only on the
following:

{a}y  Inpayment of the discharge of its functions under this Act;
(b) in payment of remuneration and allowances 1o members of the Board,

(c) for such cther purposes that are consistent with this Act determined by the
CEQ after consultation with the Board.

PART 4 — ADMINISTRATION
Meetings
(1) The Board must mest at least once per month oh or before the 157 of the
month to undertaks the business of the Board. However, the Board may meet

more often if it considers i is necessary to do so to undertake its business.

{Z) Meetir‘sgs of the Board will be convened by the CEQ who will cause a written
record of each meeting 0 be kept.

{3) The procedure at meetings will be as determined by the Chairperson,
(4} A quorum of the Board is 4 veting members.

&) if the Chairperson s absent {whethar by reason of a vacancy in the
chairperson’s ofiice, disability, death or otherwise) then the members present
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21,

will select from amongst themselves a chairperson whe will have all the
powsars of the Chairpersen for 25 long as that absence continuss, '

Each member present, including the CEQ, will have a vote and decisions will
be carried by a simple majority of the votes cast and in the event of an
equality of votes the Chairperson shall have a casting vote.

A member wha has an interest over and above any other member of the
Board in any matter before the Board must declare that interest, absent
himself or herself during deliberation of that matter by the Board and shall not
vole on the matter. The membear's declaration must be recorded in the
minutes of the Board and minutes relating to that matter will not be available
to thaf member unless the Board decides otherwise.

Applications to be considered expeditiousiy

{n
{2)

(2A]

(28}

(2¢)

Subject to this section, the Board must consider and determine an application
within 30 days of receiving it.

Where an application is deferrad the Board must cause the reasons for thai
deferral to be notified to the applicant.

The Board:

{a} may forward an application fo the relevant departnient for advice on
any technical issue. including issues relating to the environment,
harardous waste, fisheries, forastry, lands or tax concessions; and

(b) must give the department 14 days in which to provide its advice.

If, within that time, the department has provided no advice ar advice that the

" Board considers is not adeguate, the Board must:

(a) approve of reject the application; or

(b} defer the application by seeking assistanze on the outstanding issues.
inchuding assisfance outside Vanuatu.

If the Board defers the application under subsection (2B){(b} by seeking
assistance, the Board's decision to defer is deemed not to be a decisidn for
the purpose of section 13,

For the purposes of section 13(2) a deferral of an application {other than a
deferral under subsection (2B)(b)) shall be deemed to be a decision.

If the Board seeks assistance under subsection (2B) in relation 1o
environment, hazardous waste, fisheries or forestry issues, the Board must
approve or reject the application in question within 8 maonths aiter the receipt
of the application.

CEO and other staff of Board

(1)

The CEQ is to be chosen by the members of the Board through an open and
competitive selection process based on mert and appoinied by the Minister
far a period of not less than 1 year and not more than 3 years.

17
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(2)

(4A)

)

(€

(7)

A person is not entitled to be appointed as CED uniess the paErsan;

{a) has significant experience and compelence in business and
investment; and

() has an understanding of the investment environment; and

(c) is fluent in English or French, and has a reasonable command of the
other,

(d) (Repealed)

The Minister must appoint as CEQ the person chosen by the members of the
Board.

The CEO may be reappointed if he or she is chosen again by the members of
the Board.

The CEQ is the head of the staff of the Authority and s responsible to the
Board for the efficient carrying out of the functions of the Authority.

Without limiting subsection (4A), the CED must:

(a) manage the Authority in accordance with the policies and diractions of
the Board; and

{b) advise the Board on any matter concerni-ng the Authority referred fo
him or her by a member of the Board; and

(c) cause the proceedings of the Board meetings to be recorded; and
(e manage the staff of the Authority; and
@)  gsnerally assist the Board in the performance of its functions; and

(f} carry cut other functions conferred on him or her by this Act or
delegated to him or her by the Board.

The CEC must not disclose any information about an investment proposal
axcept:

(a) as required or permitted by this Act; or

)] as required by or under any other law of Vanuatu,

The CEC must he appointed an terms and conditions determined by the
Board, and must be paid at least the same remuneration 25 a public servant

on salary scale P19-21

The CEQ's salary and allowances are payable out of the Public Fund, which is
appropriated accordingly.

A persan is not entitled to be appointed or to continue as CEO if the parson;
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21A.

24 of AHE

22,

23,

{0
(c}

(d)
(e

is or becomes a member of Parliament, a local government council or
a municipal council: or

is or becomes a member of the National Council of Chiefs; or

is convicted, or at any time in the previous 10 years has been
gonvicted, of an offence involving moral turpitude punishable by a term
of imprisonment for 3 months or more; or

is or becomes an undischarged bankrupt; or

in the case of a person having professional gualifications — is

disqualified ar suspended from practising his or her profession on the
grounds of professianal misconduct.

(10) The CEQ may resign his position by giving not less than 80 days written
notice to the Minister, and CEQ must give a copy of the notice to the Board as
soon as possible after giving it to the Minister,

(11} (Repealed)

(12} (Repealed)

(13)  (Repealed)

{14} (Repealed)

{15} (Repealed)

Staff of the Authority

The staff of the Authority are to be appointed by the Board on such terms and
conditions as are detemined by ihe Board.

Secrecy

A member ar empioyee of the Board must not

(a)

(b)

{c)

disclose any information that may come into that member's or that empioyee’s
possession while acting as a member of or employed by the Beard other than
in accordance with law,

use any such information in a mannsr that is inconsistent with that member's
or that employee's dufy and responsibility to the Board or duty to a foreign
investor ta act fairly and impartially;

sngage in any aclivity that is inconsistent with that member's appointment as
a member or the employee's emplayment with the Board,

Annual report and guarterly reports

{1)

The Board must publish an annual report of its activities no later than 3
months after the end of each financial year for the immadiately preceding

year.
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25,

{2) The report must be published In the Gazette and presented by the Minister ta
Parliament no later than 14 sitting days after the report has been received.

{3} The Beard must publish quarterly siatistical reports which must include the

fallowing information:
{a) the number of applications received by the Board;

{b) the number of approval certificates granted by the Board together with
an analysis of the capital investments o be underiaken;

{c} the number of persons granted work and residence permits;

(d) the number of citizens of Vanuaiu employed or to be employed as a
consequence of the approvals granted.

(4)  (Repealed)
Delegation

{1} The CEO may delegafe his or her functions, except this power of delegation,
{o any responsible senior office or employee of the Board.

{2} Where the CEO delegates a funstion or power:

(a) the delegation may be made to a person by name or to the person
holding, or performing the duties of, g specified office or position:

(o) the delegation may bhe made generally or limifed as may be specifisd
In the instrument of delegation;

e the function or power delegated, when performed by the delegate, will
- be {aken to have been perfarmed by the CEQ;

(} the detegation of a function does not prevent the CEO from perforrnmg
the function or exercising the power;

{e) if the function delegated requires the forming of an opinicn by the
CEQ, the delegate on the delegate's opinion may perform the function.
PART 5 - MISCELLANEQUS
Protection for action taken under this Act
4l No suit or prosecution lies:

{a) against the Board for anything done in good faith by the Board under
this Act or regulations; or

{b) against a member, officer, servant or agent of the Beard for anything
done by him cr her in good faith in the performance of his or her duties
under this Act or the reguiations.
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& of 2007

Eof 2302

B of 2307

B ol 2007

B of 2107

B ab 210

A member of the Board is not persenally liahle for any legal expenses or court
costs incurred by the Board in any action by or against the Beard in a court.
Any moneys paid to the Board as a result of an action by or against the Board
are ta be paid inte the Public Fund.

Any expenses incurred by a person referred to in subsection {1}b) in an
action brought against him or her in a court in respect of anything done or
purported to have been done by the person under this Act or the regulations
may be paid out of the Public Fund if the court holds that the act was dona in
good faith, uniess the expenses are recovered by the persan in the action,

Offences

(1)

G of 2037

& d 2pIT

A person who contravenes a provision of this Act is guilty of an offence and is
liable on conviction te a fine;

(&) in the case of an individual — not exceeding VT1,000,000; or
(o) in the case of a body cnrporate' not exceeding V15,000,000

Where a body corporate is guilty of an offence and that offence is proved io
have been committed with the connivance of, or attributable {0 the neglect on
the part of a director, manager, secretary, or other officer ar any person
purparting fo act in any such capacity, that person as well as the body
corporate will be guity of that offence and be liable fo be punished
accordingly.

Penzlty Nofices

(1)

The Chief Executive Officer may after consultation with the Chairperson of the
Board serve a penalty notice on a foreign investor if it appears to the Chief
Executive Officer that the foreign investor has commitied an offence under
subsection (1) of the Act or such ether section as may be prescribed by the
regulations.

A penalty notice is a notice to the effect that, if 2 foreign investor served does
not wish to have a matter determined hy a court, the foreign thvestor must pay
within the time and fo the person specified in the notice the ameount of the
penalty prescribed by fhe regulations for the offence.

The amount prescribed by the ragulation must not exceed the maximum
amount of the penalty which could be imposed for the offence by a court.

If the amount of penalty prescribed for the purpose of this section for an
alleged offence is paid under this sectian, a foreign investor is not liable to any
further proceedings for the alleged offence.

Payment under this section i not {p be regarded as an admission of the
liability for the purpose of, and does not in any way affect or prejudice, any
civil proceeding arising out of the same ocoumence.

A penalty notice may be served personally or by post.
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27.

27A.

28.

(7}

This section does not limit the operation of any other provision of, or made
under, this or any other Act relating to proceedings that may be faken in
respect of offences.

Act to bind State

This Act shall bind the State.

Sale of certain reserved investments as if they were not reserved investments

M

(2)

(3)

This section applies 1o a foreign investor who Immediately before
commencement of this Act was engaged in an investment of a kind that was
included in Part 2 of Schedute 1 as a reserved investment when this Act
commenced.

A foreign investor to whom this section applies may sell or otherwise dispose
of the investment as if the investment had never been become a resenved
investment. -

For the avoidance of doubt, this section does not apply to an investment that
was sold or otherwise disposed of by a foreign investor befors the
commencement of this section.

Regulations

The Minister may make regulations, noi inconsistent with this Act, for ali matfers
necessary to give effect to this Act.
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SCHEDULE 1
{Section 3}
PART 1

Prohibited Investmentis
List of activities not to be undertaken

Manufacture of nuclear weapons
Manufacture of chemical weapons
Arms manufacture

Dumping or starage of nuclear waste
Dumping or starage of toxic chemicals

PART 2
Reserved Investments
RESERYVED INVESTMENTS TABLE
TEM CATEGORY
N - Tourism
1{a) Laocal four agents if the annual turnover is less than VT 20 million
(L) | Leocal tour operator if the invesiment is less than VT 50 million
{c Commercial cultural feasis (Melanesian, Polynesian, etc..)
) Guests houses if the number of beds is less than 50 or less than 10 rooms or
annual turnover is less than VT 20 million
&) ' Bungalows if the annual turnover is less than VT 30 million
i) Hotels and motels if the total value of the invesiment is less than VT 10 million or
the annual turnover is less than VT 20 millieon _
Trade
2(a) Export of sandalwood in stick and chips form
{b) Lacal trading of sandalwood
{c) Expart of seeds and other minor forest products
{d} Second hand clothing shops
=) Export of kava in root, chips and stick form
, Wanufacturing .
i(a) ~Manufacture of handicraft and artefacts
- _ Services
4{a} Kava bars
{b) Cpen air vendors
(c) Mobile shops
() . Door to door sales
(g} Road ‘ransport operatars — public {axi and bus senvides
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{1
{
{x)
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& of 2007

LE g

5 of 2007

& of 207

: Coastal shipping of less than B0 tonnes, excluding vessels used for tr:lurisrh
| purposes

} B EIOF (I} a hotel: !

Private security services including security guards

Gategory F of Business Licence Act [Cap. 249] of less than VT & million turnover
par year

Retail shops including general merchandise trading shops where the annual
tumover is less than VT 30 million, excluding specialty shops

Electricians and elecfrotechnicians meeting prescribed standards
Residential building 2nd construction meeting prescribed standards
A land transport operator of any kind including but not limited to an cperator of;

{a) a transport or a transier that nper‘ates from the airport to any of the
following locations:

erzarr  (H) a bungzlow;
tasaer (HE) a motel;

farzarr  (IV) a resort;

sazam (W) a ghesthause;
sazozr (Vi) a lodgs.

(b)  atransport or a transfer that aperates from any of the Iogations listed under
itern A(N(a)id-(v) to the airport; .

(¢}  a transport or a transfer from any of the locations listed under item
4gi){a)(i)-(vi} to attend to any kind of tours;

(dy a transport or a transfer that operates a tour from any particular location
not isted under item 4{1}(a)(i}-{vi) fo a specific location.

Fishing

Fishing within archipelagic waters within the meaning of the Maritime Zones Act |

| [Cap. 138] and the first 6 nautical miles of the territorial sea within the meaning Df

that Act

List of occupational activities declared under seclion B of the Labour {Wark Permits) Act as reserved

for citizens.

SCHEDULE 2

{Section 3)

Reserved Occupations

Able seaman/ordinary seaman

Ericklayer
Bus driver

Clerical supervisor
Dock worker and freight handler

Driver

Earth moving and related machinery operator
Hotel recepiionist
Housemaid/idomestic worker
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Joiner
Lorry and wvan drivar
Mason
FPainter
Poriable sawmiller
Feceptionist
Street vendor
Typist
Waiteriwaitress/bar tender
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